ditionally rejected board representation as a proper role for the union. 5 Whereas West German unions, for example, have demanded a full voice in the decisions of management through works councils' and board representation,' American unions, perceiving that participation in management might threaten their independence, have sought to maintain an adversarial position with respect to management by dealing with the firm exclusively through the confrontational collective bargaining process.' This reluctance to pursue board representation has been based on a perception that participation in management would decrease the union's independence and effectiveness. As an official of the American Federation of Labor-Congress of Industrial Organizations (AFL-CIO) has stated, American unions already "bargain on more issues than the number [they] might have any impact on as members of a board of directors." ' In the past few years, however, American unions have begun to demand more participation in corporate decisionmaking at all levels of the enterprise. Within the plant, there has been a dramatic increase in joint labormanagement committees designed to improve productivity, quality of working life, and community relations. 10 Furthermore, a few unions, such as the United Automobile Workers (UAW) and the Teamsters, have suc-
5.
The longstanding view of the American Federation of Labor-Congress of Industrial Organizations (AFL-CIO) with respect to union board representation was summed up in some widely quoted remarks by Thomas R. Donohue, executive assistant to former union president George Meany, in 1976: "We do not want to blur in any way the distinction between the respective roles of management and labor in the plant." Wall St. J., July 17, 1976, at 1, col. 5. Meany himself argued that union board representation "will not work here. The Germans did it because they were worried about someone like Hitler reappearing. I never saw a union that was worth a damn unless it was free-completely and absolutely free." Workers on the Board?, FORBES, June 1, 1976, at 66.
6. Under the Works Constitution Act of 1972, West German employees have extensive participation rights within the enterprise through employee works councils. The Act requires the employer to obtain the consent of the works council in matters concerning the structure, organization, and design of jobs; if the works council refuses its consent on any matter governed by the Act, the issue is arbitrated by a labor court. Furthermore, the works council has the right to be informed on a large range of issues, including financial matters. CO-DETERMINATION IN GERMANY, supra note 4, at 99-101.
7. See supra note 4. 8. For a number of historical reasons, American unions have been much less receptive to participation than their European counterparts. First, American workers have traditionally been less classconscious than European workers. Second, employee representation in the United States has traditionally been a tool of antiunionism. After World War I, employers presented representation plans as a substitute for unions and collective bargaining. As a result, the American union developed a deepseated hostility to any non-union type of worker representation in the enterprise. The National Labor Relations Act (NLRA) was in large part a response to company unions and established collective bargaining independent of employer influence. cessfully demanded board representation." 1 Although the labor laws do not require employee participation in corporate decisionmaking" 2 and American management historically has strongly opposed such participation," recent economic downturns have softened management's position on this issue. For example, certain companies that faced losses have agreed to labor-union board representation in return for wage and benefit concessions from the union."' Furthermore, some analysts have predicted that sluggish economic growth and trade deficits will encourage future labor-management cooperation in the United States that might lead to further union participation in corporate decisionmaking, including board representation. 
B. Rationales for Labor-Union Board Representation
Companies expect labor-union board representation to aid profitability in two ways. First, board representation might mitigate certain negative effects of the bargaining system. Under collective bargaining, labor and management are natural adversaries, each attempting to secure the best possible contract."' Although both sides have a statutory duty to bargain in good faith over issues such as wages and benefits, 17 neither side is cor-
See supra note 1.
12. The National Labor Relations Act requires employers to bargain with the union concerning "wages, hours, and other terms and conditions of employment." 29 U.S.C. § 158(d) (1976) . This duty to bargain, however, does not encompass "managerial decisions which lie at the core of entrepreneurial control." Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203, 223 (1964) ; see, e.g., First Nat. Maintenance Corp. v. NLRB, 452 U.S. 666 (1981) (no duty to bargain over the decision to terminate part of operations); Textile Workers Union v. Darlington Mfg. Co., 380 U.S. 263, 268 (1965) ("Employer has the absolute right to terminate his entire business for any reason."). See generally Summers, supra note 8, at 381 (1980) (employee board representation is not a mandatory subject of collective bargaining).
13. Management has generally opposed labor-union board representation as being contrary to traditional forms of labor-management relations. See B. ROBERTS, H. OKAMOTO & G. LODGE, supra note 10, at 70. John Zalusky, an economist in the Research Department of the AFL-CIO, commented in 1976: "a fundamental problem with the concept of co-determination in the United States is that it seems likely that management is unwilling to surrender any part of its decision making rights, unless the firm is in trouble." R. KUHNE, supra note 1, at 103. The Business Roundtable rejected employee board representation as "inconsistent with U.S. traditions and [the] style of management-labor relationships at arms length. pelled to accept the other's position."' Furthermore, neither side is fully aware of the other's strengths and weaknesses and hence is skeptical of the other's proposals. This lack of information can prove inefficient particularly when management is unable to grant certain of the basic demands of the union, and the union decides to strike. In such a case, even though it may be in the union's best interest to accept a less-than-ideal contract in order to maintain members' jobs, the confrontational bargaining system makes such concessions difficult to achieve. 19 Board representation can supplement the collective bargaining system in this situation by fostering a recognition of the mutuality of interests between the union and management. By giving the union more information about the financial health of the company and its long-term prospects, the likelihood of stalemate is reduced and that of good faith bargaining increased. Board representation thus gives management credibility that it would otherwise not have. 2 0
The second rationale behind labor-union board representation is that it facilitates the participation of employees in the control of their work environment, thereby increasing their productivity. Commentators have argued that the current malaise in American industry, characterized by high absenteeism, labor turnover, and low productivity growth, is due in part to the failure of the enterprise to allow employees more control over the direction of the firm. 2 " In Western Europe, and to a lesser extent in the United States, companies that have given workers greater decisionmaking control over their immediate work environment have achieved favorable a union in good faith: "to bargain collectively is the performance of the mutual obligation of the employer and the representative of the employees to meet at reasonable times and confer in good faith with respect to wages, hours, and other terms and conditions of employment."
18. Summers, supra note 8, at 380. 19. Collective bargaining leads to inefficient results when labor and management are unable to reach an agreement and the union responds with a strike. While such failure to reach an accord is sometimes due to the intransigence of management, it may also be due to the union's ignorance of the true financial position of the enterprise. Even though the bargaining table is a poor place for such information to be conveyed, under the present labor-management relations system in the United States there is no alternative. See Summers, supra note 15, at 164-66.
20. Union representatives on the board of directors would have access to information concerning the financial prospects of the firm that they would presumably convey to the union's bargaining representatives, if only in general terms. Such information would significantly alter the bargaining process by forcing the union to deal with the firm's actual financial condition. Such information would be particularly important in the case of the less successful firm. See generally Summers, supra note 15, at 165-66 (board representation would "strengthen and improve" collective bargaining There are other rationales that also support the promotion of employee board representation. First, even though employee pension funds currently own at least 35% of the equity capital in the United States, Drucker, Pension Fund "Socialism," 42 PUB. INTEREST 3 (1976), the fiduciaries holding these shares are prohibited by the Pension Reform Act, 29 U.S.C. § I106(b)(2) (1976), from participating in management. Hence, employees are denied the opportunity to reap one of the benefits of capital ownership: the ability to control the ways in which that capital is used. Employee board representation would be a partial solution to this denial of participation in the fruits of ownership. Second, employee board representation arguably would bring a new perspective to boardroom deliberations, as the employee representative would be more likely to challenge management's proposals. Such challenges would possibly increase the board's control over the affairs of the firm. See Summers, supra note 15, at 185.
24. Labor-union board representation could be challenged under the National Labor Relations Act, 29 U.S.C. § § 151-169 (1976), or the Labor Management Reporting and Disclosure Act, 29 U.S.C § § 401-531 (1976). Section 8(a)(2) of the National Labor Relations Act provides that it shall be an unfair labor practice for an employer "to dominate or interfere with the formation or administration of any labor organization or contribute financial or other support to it. . . " 29 U.S.C. § 158(a)(2) (1976). When a union member serves as a board director, he becomes a member of management. It is therefore arguable that his continued membership in the union constitutes employer domination or interference under § 8(a)(2 At least one commentator, however, has argued that the mere presence of an employee representative on a board of directors in a unionized industry might provide circumstantial evidence of agree- 28. Although directors owe a fiduciary duty to the corporation, they are given broad discretion in statutes suggest that they do not threaten union board representation. The antitrust laws, however, pose a more serious challenge to board representation. Unresolved at present is the issue of whether board representation in unionized industries violates the prohibition in section 8 of the Clayton Act against interlocking directorates between competing corporations. This ambiguity can have important consequences: fear of liability has prevented the spread of union board representation in the automobile industry 2 " and may discourage its use in other industries. 30
A. Prohibition Against Interlocking Directorates
The antitrust laws prohibit interlocking directorates between competitors because of the potential of these interlocks to facilitate anticompetitive behavior. The language and purpose of section 8 suggest that courts should apply the ban against interlocking directorates to labor-union board representation.
Antitrust Theory Behind Interlocking Directorates
A primary goal of antitrust law is to insure that society's productive . Thus, because of the dependence of corporate profitability on employee good will, management has broad discretion to consider employees' needs in developing company policy. More specifically, because board representation improves employee good will, it is within the discretion of shareholders to choose an employee representative to serve on the board.
Moreover, even though a union member sitting on a corporate board may have conflicting interests when he participates in transactions between the union and the corporation, he can avoid this conflict by disclosing his union relationship and not voting on issues related to the collective bargaining agreement. Courts have generally upheld transactions between the corporation and another party to which one of the directors owes a fiduciary duty if the director makes full disclosure of his fiduciary interest to the board of directors and if the transaction is deemed "fair" to the corporation. resources are allocated throughout the economy in a manner that will permit consumers to satisfy their wants as fully as technological constraints permit." 1 One of the chief functions of the antitrust laws, therefore, is to prevent competitors from engaging in behavior that would distort this efficient allocation of productive resources.
Consistent with this function, antitrust law prohibits various horizontal market agreements that restrict competition: 32 explicit agreements between competitors to fix prices, 33 divide markets, 4 or dampen price competition without directly fixing prices; 5 concerted refusals to deal with a firm; 3 6 and the dissemination of data about production and pricing if deemed anticompetitive Each of the prohibited horizontal agreements depends 31. Judge Bork has described this goal as "the maximization of consumer welfare." R. BORK, THE ANTITRUST PARADOX 51 (1978) . Maximization of consumer welfare means maximization of total societal welfare; it does not concern itself with how that welfare is allocated among members of society.
The legislative history of the antitrust statutes and the case law interpreting those statutes reveal a second purpose of the antitrust laws. This purpose may be characterized as a "populist" goal of dispersing wealth, limiting business size, and broadening entrepreneurial opportunities. Although the two goals of efficient allocation of productive resources and populism frequently conflict in such a manner that courts must choose between them, populist values often promote economic efficiency. The House Judiciary Committee Report on the Clayton bill spelled out the purpose behind the ban on interlocking directorates: "The truth is that the only real service the same director in a great number of corporations renders is in maintaining uniform policies throughout the entire system... to the detriment of the public generally." H.R. REP. NO. 627, supra, 19-20 (1914) . The Senate Committee Report adopted this analysis in recommending passage of the bill. S. REP. NO. 698, supra, 48 (1914).
Section 8 of the Clayton Act was therefore premised on the notion that "elimination of the competition between the corporations was to be presumed from the very existence of common directors." United States v. Crocker Nat'l Corp., 656 F.2d 428, 438 (9th Cir. 1981). Through § 8, Congress
Every participant in a formal cartel agreement to restrict pricing or output is under great pressure to cheat on the agreement: to lower its prices and receive greater revenues through increased sales. Such agreements thus will break down unless each member knows that any cheating will be detected immediately. Although there are other methods of monitoring anticompetitive agreements-telephone calls, trade association meetings, and business lunches-none of these is as effective as an interlocking directorate. If members of the interlocked firms' boards of directors can trust each other to broadcast each firm's operations to other members of the cartel, then the incentive to cheat is eliminated and the cartel is preserved."°O f greater significance is the role of interlocking directorates in facilitating informal sharings of commercial information. For example, a firm could use an interlock to inform other firms of its pricing schedules, production plans, and marketing strategies, all of which might promote the coordination of pricing and output decisions. In each of these cases, antitrust enforcement officials face the problem of detecting an agreement. An interlock, by eliminating the need for telephone calls or other forms of communication, makes such detection extremely difficult. Although an interlock is merely an enforcement mechanism and not itself anticompetitive, Congress decided to make both the interlock and the agreement it facilitates illegal per se. Since the turn of the century there have been a number of congressional and private studies into the frequency and extent in the corporate structure of interconnected managements. At the present time, however, there is a scarcity of information relative to the social and economic effects, as embodied in actual business transactions, of decisions made by linked corporate managements. There is virtually no reliable current information that will demonstrate either acceptable or undesirable effects that have resulted from the circumstances that common management personnel participated in, or influenced, particular business transactions. STAFF OF HOUSE COMM. ON THE JUDICIARY, REPORT ON INTERLOCKS IN CORPORATE MANAGEMENT, 89th Cong., 1st Sess. 1 (1965). The committee report concluded, however, that "it would be naive to think that the ability of two corporations to compete is not impaired by common management members. . . . Conclusions supported by common sense and abstract reasoning should not lightly be disregarded in the absence of convincing evidence that there is error." Id. at 230.
There is arguably a competitive benefit from interlocking directorates in that such directorates allow firms to choose the most productive individuals to serve on their corporate boards, despite those
Application of Section 8 to Labor-Union Board Representation
The application of section 8 to labor-union board representation has not yet been considered by any court. 4 2 Both the Federal Trade Commission (FTC) and the Department of Justice, however, have issued advisory opinions on the subject. The Department of Justice concluded that section 8 should apply to labor unions because unions have "an incentive to become aware of and influence. . . the commercial and financial affairs" of their employers. 4 Because of this incentive, the Justice Department concluded that employee representation in unionized industries should be prohibited when the union members sit "as representatives of the union.""" The Justice Department did not specify the criteria for determining when a union member sits as a union representative.
The FTC reached the opposite conclusion. 4 5 It reasoned that Congress did not intend section 8 to "reach interlocking directorates formed through 'representatives' of a common labor union" and that thus this form of interlock should be exempt from section 8 coverage. 46 The FTC's analysis was twofold: first, such an application of section 8 "would extend its reach beyond the situations which Congress intended to be per se unlawful," and second, labor-union director interlocks do "not present the risk of . 1975) , the government had argued that "a corporation sat on the boards of competing corporations through representatives" and therefore concluded that "there is no reason why the UAW, under the proper circumstances, could not also violate Section 8 under this theory." The Justice Department concluded that "if 'the union' should sit on the boards of both Chrysler and AMC through representatives, Section 8 would be violated." Interlocking Directorates-Union Representation, 5 TRADE REG. REP. 1 50,425, at 55,967 competitive harm at which Section 8 was aimed." ' An analysis of the text and purpose of section 8 suggests that the Justice Department's interpretation is correct. First, the text of section 8 does not foreclose application to labor-union director interlocks. Section 8 states that no "person" shall sit on the boards of directors of competing corporations. 48 Because section 1 of the Act defines "persons" to include associations, 9 and the Supreme Court has held that labor unions are associations for the purposes of the antitrust laws, 5 " unions fall within the literal purview of section 8. In addition, there is no indication in the legislative history that Congress intended such interlocks to be excluded from the coverage of section 8.
Unions have the same economic incentives to restrict product-market competition as does management and thus fall within the prophylactic purpose of section 8. A union is chiefly concerned with maximizing the wages and benefits of its members. 51 The revenues that a firm receives necessarily set a ceiling on the wages payable to employees; if total revenues are increased, then wages and benefits can be increased. Because a firm's revenue generally can be increased through a restraint on productmarket competition, a union has a strong incentive to help an employer maximize revenues by restricting competition. 5 2 A reduction in productmarket competition would also protect the jobs of fellow union members employed by less efficient competitors." 3 Finally, severe product-market competition, particularly with nonunion firms, can increase employer re-47. Id. Feb. 26, 1981) .
53. See Summers, supra note 27, at 178. A reduction in product-market competition is designed to reduce the available supply of a product in order to raise its price. The effect of such a reduction would be to reduce the likelihood of further employment, but the union is arguably more concerned with its present members than with the possibility of future members. sistance to collective bargaining demands, creating further incentives for the union to restrict competition in the product market. 5 4 Unions representing the employees of several competitors within an industry are particularly well situated to facilitate product-market restraints, whether through formal agreements with employers or through less visible and more informal agreements consummated in directors' meetings. 5 5 The courts have found many examples of agreements between unions and employers. 56 Application of section 8 to labor-union board representation is consequently consistent with the statute's purpose of forbidding practices that facilitate agreements to restrain competition.
The mere fact that the same union member or officer would not sit on more than one board within an industry should not insulate the union from section 8 coverage. Courts have held in other areas of the law that an entity, such as a corporation, a partnership, or a union, can incur liability through the actions of a "deputy" or "representative" of that entity. 57 According to this deputization theory, a person is a "deputy" of an Furthermore, profit-sharing compensation plans and union pension funds with significant investments in the employer-corporation create additional union incentives to foster employer profitability. Steuer, supra note 4, at 272.
55. This analysis assumes that the product market is competitive. If the product-market price is already a monopoly price, then the union would be unable to increase its own wage share by restraining product-market competition. In this type of industry, therefore, a labor-union interlock would not pose anticompetitive dangers. Likewise, this analysis assumes that the labor market is competitive. If the union were powerful enough to control the labor supply perfectly, then it could regulate entry into the industry and determine the market price through its control of labor costs. Furthermore, the greater the elasticity of demand for labor in a particular industry, the less the union would benefit from restraints in product-market competition. In the case of high elasticity of demand for labor, capital could be substituted easily for labor, putting the union in a weaker bargaining position when seeking higher wages. As the Antitrust Division of the Justice Department noted: "[t]he higher the labor costs as a component of the final product, . . . the more likely that labor unions will become involved in trying to control secondary market competition." REPORT OF THE TASK GROUP ON ANTITRUST IMMUNITIES 34 (1977).
56. See, e.g., United Mine Workers v. Pennington, 381 U.S. 657, 659-61 (1965) (union conspired with large coal operators to impose agreed-upon wage and royalty scales upon smaller operators to drive latter from market); United States v. Employing Lathers Ass'n, 347 U. S. 198, 199-200 (1954) (union combined with trade association to exclude out-of-state contractors from local market); United Bhd. of Carpenters v. United States, 330 U.S. 395, 398-99 (unions and millwork manufacturers conspire to prevent out-of-state manufacturers from selling in local market and to prevent area dealers from handling out-of-state goods); Allen Bradley Co. v. Local Union No. 3, IBEW, 325 U.S. 797, 799-800 (1945) (union combined with local electrical equipment manufacturers to exclude out-of-state manufacturers, thereby allowing local manufacturers to engage in price-fixing).
57. This "deputization theory" has been adopted by the courts in enforcing § 16(b) of the Securities Exchange Act of 1934, 15 U.S.C. § 78p(b) (1976) . See, e.g., Blau v. Lehman, 368 U.S. 403, 409 entity if that person has a fiduciary relationship to the entity and a concomitant obligation to represent its interests. 58 Thus, if a board member has a fiduciary duty to the union to represent its interests, then, for the purposes of section 8, the "union" is sitting on the board of directors. Although no court has applied the deputization theory to section 8, the theory's recent acceptance by the FTC 59 and the Department of Justice 0 may be tantamount to judicial approval because section 8 cases are rarely litigated. 1 
B. Labor Exemption from Antitrust Prosecution
Both a statutory and a nonstatutory exemption protect labor unions from antitrust prosecution. Neither of these exemptions, however, should protect labor-union board representation from section 8 enforcement.
LaGuardia Act 6 -that declare that labor unions are not combinations in restraint of trade. 64 The courts have consistently held that these statutes exempt certain union activities from the operation of the antitrust laws." 6 These exempted activities include those unilaterally undertaken by a union in the furtherance of its own interests. 6 " This statutory exemption, however, does not protect agreements between unions and nonlabor groups, such as employers. 
Nonstatutory Exemption
If a union combines with a nonlabor group, thereby precluding application of the statutory exemption, the union's activities may still be exempt under a judicially created "nonstatutory exemption." The Supreme Court held in Connell Construction Co. v. Plumbers Local Union No. 100 that "a proper accommodation between the congressional policy favoring collective bargaining. . . and the congressional policy favoring free competition in business markets requires that some union-employer agreements be accorded a limited nonstatutory exemption from antitrust sanctions." 69 The source of this nonstatutory exemption is the national labor policy articulated in the National Labor Relations Act 70 favoring the association of employees to eliminate competition over wages and working conditions." 1 Although union organization of employees and standardization of wages ultimately decrease price competition among employers in product markets, the Supreme Court has recognized that the "goals of federal labor law never could be achieved if this effect on business competition were held a violation of the antitrust laws." ' 7 2 In light of the competing goals of increased product-market competition and promotion of worker organization, courts have been forced to distinguish those union-employer agreements that are legitimate from those that are not.
To draw this distinction, courts have examined whether the union-employer agreement in question restrains competition only in the labor market, in which case the agreement is legitimate, or whether the agreement Court allowed a union-employer agreement restricting retail marketing hours because of the importance of the union interest at stake. Justice White 7 6 wrote that agreements restraining product-market competition should be exempt from antitrust sanctions if they are "intimately related to wages, hours and working conditions. . . .7 By weighing the severity of the restraint on competition against the labor interest protected by that restraint, Justice White introduced a balancing test into the process of determining the legitimacy of union-employer agreements.
7 8 In Connell Construction, 9 the Court affirmed this balancing test, noting that restraints on product-market competition would not be covered by the nonstatutory exemption if they did not "follow naturally from the elimination of competition over wages and working conditions." 80 No court has ever considered the applicability of the nonstatutory exemption to labor-union director interlocks. Union board representation, however, is not "intimately related" to protected labor-union interests and hence should not be exempt from antitrust prosecution. Although improvement of wages, hours, and working conditions is one of the indirect goals of union board representation, there is no intimate relationship between the two. Furthermore, board representation is not a mandatory subject of collective bargaining."" In Jewel Tea, the Court indicated that product-market restraints arising out of agreements on nonmandatory bargaining subjects do not meet the "intimately related" test. 2 Hence board representation should not be accorded a nonstatutory exemption.
III. Distinguishing Permissible from Impermissible Labor-Union Board Representation
Section 8 does not ban all employee representation in unionized industries. For example, an employee representative who is neither a member nor an agent of a union would not raise section 8 problems. 8 3 Similarly, a representative who belongs to a union with membership limited to one firm would avoid section 8 strictures. The problem case occurs when the employee representative is a member of a union representing more than one firm and when that representative is found to be an agent of the national union under current deputization theory. 84 This kind of direct restraint on the business market has substantial anticompetitive effects, both actual and potential, that would not follow naturally from the elimination of competition over wages and working conditions. It contravenes antitrust policies to a degree not justified by congressional labor policy, and therefore cannot claim a nonstatutory exemption from the antitrust laws. Id. at 625. Some commentators have characterized the Court in Connell as introducing a "least restrictive alternative" analysis. See D. LESLIE, LABOR LAW IN A NUTSHELL 270 (1979) . Under this analysis, those union restraints that impair product-market competition "more than necessary for the elimination of competition over wages and working conditions" are not exempt from antitrust enforcement. 83. An example of such an employee representative would be someone sympathetic to the union's interest but who has no fiduciary responsibility to the union, such as a labor lawyer.
84. Indeed, the Justice Department, which stated in its advisory opinion that labor unions should twofold test whereby an antitrust enforcement agency can determine whether an employee representative who is a union member represents only the employees in his own firm, or whether he represents the national union.
A. Identifying Labor-Union Representatives that Violate Section 8
Labor unions in the United States are far less oligarchic than their European counterparts. 8 5 Although the local is subject to the national constitution, it functions within the national union as a separate political unit with significant local autonomy. It elects its own officers by a direct vote of the members and makes its own policies. 8 6 Furthermore, many locals negotiate their own employment contracts without the direction of the national union. 8 7 Product-market competition reinforces this weaker loyalty to the national union. In many instances, the interests of one firm's employees conflict with the interests of the employees of other firms in the same industry, even though both groups of employees are represented by the same union. For example, one firm may become more profitable at the expense of another firm through a shift in market share; in such a case, the employees of the successful firm stand to benefit indirectly at the expense of the employees of the less successful firm. Thus the interests of the local may at times actually conflict with the interests of the national. 8 In light of the realities of union structure, courts should consider two factors in distinguishing board members who should be considered representatives of the national union from those who are deputies of the local union. First, the representative should be neither a national union official nor chosen by the national union. Second, if the collective bargaining agreement is not negotiated by the local union, then the representative should not be a full-time union official. If the union representative meets these requirements, courts should find that he represents only the union members in his particular company and therefore his service as a board member does not violate section 8.
The proposed standard is premised on a recognition of the frequent independence of local unions from the national organization, and of rank- 85. See Summers, supra note 8, at 384. 86. Id. at 385. 87. Id. 88. In a less successful industry with failing companies, there is a greater likelihood that one firm's employees will prefer that firm's interests over the interests of a rival company, thus indirectly pitting one local union against another. In a more successful industry, cooperation among locals at competing firms is more likely. Employee board representation has usually been proposed in the United States in less successful industries. and-file members from the local union. The standard identifies collective bargaining as a proxy for independence of the local from the national. If the local union does its own bargaining, it is sufficiently independent of the national to avoid characterizing the local official as a deputy of the national union."' Furthermore, even if the national union bargains on behalf of the local, union board representation would be illegal under the standard only when the representative was a full-time official of the local. Rank-and-file union members who serve on the boards of their employers have no agency relationship to the union. Their only real connection to the union is their obligation as employees to pay union dues. Without more, they are not deputies of the union any more than dues-paying members of a political party are deputies of their party.
B. Preserving the Benefits of Labor-Union Board Representation
Under the proposed standard, the advantages of union board representation are retained while avoiding the anticompetitive dangers of interlocking directorates. First, the benefit of union board representation as a supplement to collective bargaining is preserved by allowing full-time union officials chosen by the local to serve as board representatives. These officials would serve the legitimating function needed to persuade the membership to accept wage and benefit concessions or other less attractive contract offers. Even though a national union official such as UAW President Douglas Fraser would probably have the greatest legitimacy with the membership, such a high official is not necessary to achieve the desired result. 9 0 Second, the proposed standard would preserve the benefit of employee control of the work environment. Particularly in the case of a local union with significant autonomy from the national union, board representation by one of the local's full-time officials would be an effective supplement to other forms of worker participation needed to permit employees to develop a sense of constituent control over the enterprise. With respect to this benefit of board representation, a local union official or member would be equally if not more effective than a national union official, because of that 89 . This distinction between mere members and full-time officials is consistent with distinctions drawn in other areas of the law with respect to when a person is properly considered a deputy of an organization. For example, directors and officers of corporations are generally considered to be agents of the corporation, whereas mere employees are not so regarded. See H. HENN, supra note 28, § 235, at 457.
90. Arguably, a union official would not wish to serve as a board director as part of a wage and benefit concession package because of potential charges of co-optation from the rank-and-file. Therefore, a board representative who is not a union official may be the most satisfactory representative to all parties concerned in terms of legitimating the employer's request for wage and benefit concessions.
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Unions in the Boardroom representative's close contact with the rank-and-file. 91 
Conclusion
This Note argues that the Clayton Act's ban on interlocking directorates should apply to labor-union director interlocks because union representatives have the same economic incentive as do other directors to violate the antitrust laws by restricting product-market competition. Moreover, the nonstatutory exemption for labor unions from antitrust sanctions should not apply in this context because of the interlock's significant effect on price competition. The Note proposes a test for determining when an employee representative in a unionized industry does in fact "represent" the union. The test preserves the advantages of employee board representation while proscribing employee representation that poses too great a danger of anticompetitive behavior.
91.
The most important aspect of employee board representation in terms of providing employee control over decisionmaking within the enterprise is the ability of employees to choose the representatives who will articulate their views in board meetings. See P. BLUMBERG, supra note 21, at 126-39. The proposed standard preserves this right of election and thereby reinforces this sense of employee control.
